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Process Paper

As a student interested in law in history and law school, prison litigation has always
intrigued me. Yet, I never had the chance to delve deeply into the issue. This year’s NHD theme
inspired me to research this topic. As I looked further, I found that the origins of prison litigation
were far more specific than I had thought: African-American prisoners, particularly those who
were Muslim, had pioneered prison litigation by taking up legal fights for religious rights that
correctional facilities often denied. I realized that the black Muslim prisoners and religious rights
were far more complex than the constitutional rights of prisoners and the responsibilities of the
government to keep the public safe. This issue had racial and religious prejudice, 1960s politics
and culture, and the American legal system interwoven into a patchwork that fit perfectly into the
theme “Rights and Responsibilities.” Before black Muslims began to file complaints, security
was one of the only responsibilities the legal system had in regard to prisons. Black Muslim
prisoners put upon the legal system another responsibility: to grant prisoners constitutional
rights. However, the cultural and political state of 1960s America affected the courts’ decision on
whether or not to fulfill this responsibility.

I began my research by looking into secondary sources about black Muslim prison
litigation, which led me to various case law. As I explored these cases in detail, I separated the
ones that gave an unfavorable verdict to black Muslim prisoners from those that did not. Reading
closely into the diction of the judicial opinions in these cases, I realized that there was much
more going on behind the cases and that the historical backdrop to these cases was just as, or
more important than the cases themselves. Thus, with the help of secondary sources, I began to
look into prejudices against the NOI in the 60s, as well as the rise of liberalism. In my research, I

came across FBI files, magazines, old articles, transcripts, pamphlets, and more. I utilized all of



these resources to illustrate how the NOI were treated by the government and how deep the
biases against the group ran. Further, I explained why America was simultaneously in an era of
liberalism. With these resources and my case law, I was able to show how a paradoxical decade
affected the legal system’s decision to uphold or deny constitutional rights.

I chose the paper format, as it aids me in logically explaining the complexities of the
issue and is useful for going in-depth on the subject. After I chose my topic, I organized the
outline and began the writing process. I consulted with my teachers throughout.

Black Muslim prisoners and their push for religious rights were invaluable to prison
litigation, and enabled thousands of prisoners throughout history to fight against abusive
institutions. The judicial opinions in cases of black Muslim prisoners also reveal the impact of

society on the legal system, and depict how important historical context is to litigation.



I. Introduction

“BLACK MUSLIM WINS REVIEW OF PROTEST” read a New York Times article
published on June 23rd, 1964.' Thomas Cooper, a black Muslim prisoner at the Illinois State
Penitentiary, had been “denied permission to practice [Islam]” when “prisoners of other faiths
were not similarly limited.”” After the District Court dismissed his case, Cooper faced the Court
of Appeals. And in a landmark win for prison litigation, the Supreme Court reversed the District
Court’s dismissal.> Cooper’s case was a part of a larger trend; in the 1960s, incarcerated black
Muslims began, in large numbers, to bring their cases to courts, stating that their religious rights
had not been upheld in prisons.* Some of these cases, such as Cooper’s, led to favorable verdicts
for black Muslims’ religious rights, though most did not. However, the decisions made in these
cases—more specifically, the judicial opinions of the Supreme Court—reveal where the legal
system’s responsibilities lay in the culturally and politically complex decade. On one hand,
several civil rights movements were gaining momentum and success, and liberalism had reached
new heights; thus, some verdicts were lenient in granting black Muslim prisoners their religious
rights. On the other hand, American society saw black Muslims as different and dangerous,
prompting many other verdicts to deny black Muslim prisoners their religious rights. Regardless,
it is impossible to fully understand the extent of the prejudices against black Muslims without

understanding the prevalence of white Christian supremacy in the United States.
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II.  White Christian Supremacy in the 1960s

The United States was founded and built by white Protestant Christians, and thus, white
Christian supremacy has been present since its birth.” Not only were the first colonists from
England white Puritans, but many Native Americans were relocated and killed under a white
Christian Supremacist logic that Europeans had a right to native land due to a cultural and
physical ‘superiority.’® This logic is evident in the words of the ninth president, William
Harrison, who stated, “Is one of the fairest portions of the globe to remain in a state of nature, the
haunt of a few wretched savages, when it seems destined by the Creator to give support to a large
population and to be the seat of civilization?”” The logic further persists in the later belief of
Manifest Destiny, a belief that Americans (specifically white Protestant Christians) were a
chosen people by God to populate the West;® Manifest Destiny was used to justify the large
displacements of Native Americans throughout the 19th century. White Christian supremacy
persevered into the mid-1900s, especially in response to civil rights movements that had begun
to spread. For instance, several white pastors of this period, such as Dr. Henry Lyon and Carey
Daniel, melded white supremacy and Christianity. Lyon preached that he believed in ““ a
separation of the races” but was “nonetheless a Christian,” while Daniel sermonized that the

“Lord God Himself was the Original Segregationalist.”'® Both pastors are conspicuous examples
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of outspoken white Christian supremacy in the mid-1900s as a backlash to the push for equal

rights by minority communities.

III.  Nation of Islam in America and Liberalism

During the 1960s, many movements pushed for individual liberties. Among them was the
black civil rights movement, whose influential Christian leaders, such as Rev. Martin Luther
King Jr., promoted heavy Christian messaging of nonviolence, hope, and understanding towards
oppressors. Juxtaposed with such peaceful groups were those with radical approaches, including
the Nation of Islam (NOI), a group of African Americans adherent to a mix of Black Nationalist
ideals and the Islamic religion.

Founded by Wallace D. Fard Muhammad in 1930, the NOI saw a rise in popularity in the
1960s and 1970s,'! primarily due to its message of racial independence and various calls for the
‘black consciousness’ to break away from Christianity, which had been imposed upon
African-Americans during slavery.'> With such a radical approach, black Muslims were viewed
as a larger threat to white Christian society than other civil rights movements of the time. One
1966 article published in the Journal of Criminal Law and Criminology compares the black
Muslims to the KKK, stating that their philosophy was simply a “reversal” of the KKK’s."* In
1955, the FBI produced a 321-page monograph on the NOI, in which the letter from the Special
Agent in Charge (SAC) stated, “...As we know, though small, [the NOI] is an especially

anti-American and violent Cult about which nothing is known by the average Agent...”"
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Furthermore, several comprehensive federal investigations commenced on the NOI, its Black
Nationalist activity, and its individual members; one such investigation in 1972 regarded a
Michigan youth development program that was allegedly “indoctrinat[ing] young blacks in the
Ann Arbor area, in extremist type and hate type propaganda” by passing out Black Panther Party
newspapers and hanging up Black Nationalist flags."* However, although many instances of
violence were attributed to the NOI, there is little to no evidence proving black Muslims were a
real threat to national security, nor is there evidence proving that the group enacted mass
violence against their known adversaries.'® The accusations of violence and security operations
were more defense measures against an “un-American’” group that entirely contradicted the white
Christian norm in both race and religion rather than responses to a legitimate national threat.
Despite all this, the 1960s marked a peak in modern liberalism within American politics,
culture, and law.'” The Great Society, a series of nationwide programs enacted from 1964 to 1968
by one of the most liberal presidents in U.S. history, Lyndon B. Johnson, promised to address
issues such as civil rights, racial inequality, and poverty. The 89th Congress (1965-1967) was an
extremely liberal House of Representatives, with 267 liberals and 168 conservatives.'® Ruling
from 1953 to 1969, the Warren Court—the Supreme Court under Chief Justice Warren—is still
considered one of the most liberal Supreme Courts in history; referred to as a “legal force to the

repudiation of bigotry,”" the Warren Court judged landmark cases such as Brown v. Board of
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Education (1954), which ruled that racial segregation in schools violated the Fourteenth

Amendment.

IV.  Black Muslim Prisoners

During the 60s, black Muslims in prisons were vilified twofold by fellow inmates and
correctional officers. In a 1961 TIME article, Maryland’s superintendent of prisons stated that the
black Muslim movement was growing “steadily stronger and more troublesome.”® Although a
partly true statement, as much of NOI recruitment took place in prisons, the interview reveals the
antagonistic light in which black Muslim inmates were perceived. As black Muslim prisoners
were frequently considered a threat to prison security, many facilities restricted the religious
freedoms of the group, which led to a wave of NOI inmates from across the country filing legal
complaints. Cases ensued, and the verdicts indicate much about the legal system’s
responsibilities in a period that both vilified minorities and began extending civil rights to
marginalized groups. In this paradoxical climate, the judicial opinions and verdicts of some cases
exhibited a greater need to prioritize the religious rights of black Muslim prisoners over
protecting alleged breaches of prison security, while some decisions placed more responsibility

in ensuring prison security than the inmates' constitutional rights.

V.  Cases that Prioritized Prison Security
In re Ferguson (1961) was an early and important case of prison discrimination against

black Muslims that exemplified the legal system’s prioritization of the responsibility to secure
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prisons over the responsibility to provide freedom to worship for NOI followers. In this case, the
petitioners (black Muslim inmates of the Folsom State Prison in California) claimed that their
Fourteenth Amendment rights had been infringed upon. In response, the Supreme Court
dismissed the petition, stating two intertwined main ideas in its judicial opinion that would
persevere in future decisions denying the rights of black Muslims.

First, the court stated that black Muslims could not be granted religious rights because
they were a threat to prison security. /n re Ferguson’s judicial opinion articulated this point by
emphasizing the group’s belief in black supremacy, one of the most threatening aspects of the
NOI to the white Christian norm: “It is apparent that the Muslim beliefs in black supremacy, and
their reluctance to yield to any authority...present a serious threat to the maintenance of order in
a crowded prison environment.”*!

Second, the Supreme Court wrote that it should not interfere with prison conduct and
discipline to implement the rights of black Muslims. In /n re Ferguson, the judicial opinion
justified the inaction of the court by minimizing the problems brought forth (a breach of
constitutional rights), stating, “But in the instant circumstances, the refusal to allow [black
Muslims] to pursue their requested religious activities does not appear to amount to such extreme
mistreatment, so as to warrant the application of whatever federal constitutional guarantees...”*
Both the Supreme Court’s belief that black Muslims were a serious threat to the prison system
and its subsequent lack of action in pursuing black Muslim petitions clearly showed that the
courts felt less responsibility to ensure religious rights and more responsibility to secure prisons

Later, in Sostre v. McGinnis (1964), black Muslim inmates of Attica State Prison, New

York, claimed that corrections officers had denied them basic religious rights such as
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congregational worship, communication with ministers of faith, and religious publications. They
petitioned the court to allow them all Islam-related religious rights and provisions. The judicial
opinion in response to this petition revealed an explicit decision to value protecting prisons from
the perceived threat of black Muslims more highly than protecting the constitutional rights of
these prisoners. The court stated, “No romantic or sentimental view of constitutional rights or
religion should induce a court to interfere with the necessary disciplinary regime established by
the prison officials.”*

This prioritization was visible in a more extreme form in the case of Childs v. Pegelow
(1963). When brought as an appeal to the Supreme Court, this case re-examined the ruling of the
District Court against the plaintiffs (black Muslim inmates at the Federal Reformatory at Lorton,
Virginia) who had alleged that proper pork-free meals after sundown during Ramadan had not
been delivered. The Supreme Court denied the appeal, stating in the judicial opinion, “[E]xcept
in extreme cases, the courts will not interfere with the conduct of a prison, with the enforcement

of its rules and regulations, or its discipline,”**

implying that the inability of black Muslims to
practice an integral part of their religion should not be considered an exception. Unlike Sostre v.
McGinnis, which specifically states that courts should not intervene with prison conduct for “a
romantic or sentimental view of constitutional rights,”* Childs v. Pegelow allowed for a more
loose interpretation of what criteria should be met in a prisoner’s rights case for the legal system
to take action against a prison’s status quo.

All of these cases demonstrate that some courts felt more responsibility to secure prisons

from the perceived danger of black Muslims than to uphold religious rights. These decisions
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were likely motivated by the exaggerated cultural perception of black Muslims as a dangerous,

un-American group in opposition to the white Christian norm.

VI.  Cases that Prioritized Religious Rights for Black Muslim Prisoners

However, in the same decade, liberalism became a prevalent feature of the legal system,
resulting in a few favorable verdicts for black Muslim prisoners. These cases contained a
common trend in their judicial opinions: correctional facilities suggested an alleged breach of
prison security by black Muslim prisoners, which the courts did not acknowledge as sufficient
evidence to deny their religious rights.

In Banks v. Havener (1964), black Muslim inmates at the District of Columbia Youth
Center asserted that their rights guaranteed by the First and Fourteenth Amendments had been
violated. Prison inmates had organized Islamic worship in the Youth Center when two violent
riots against prison authority ensued, involving sixty inmates of several different races and
religions. Although there was no evidence that black Muslim prisoners had led the riots, the
director of the center believed otherwise. Subsequently, the director banned all Muslim inmates
from engaging in formal religious activity, a decision based on his own biases towards black
Muslims, whom he thought to be a “clear and present danger to the security of the institution.”*
However, the court, finding no evidence that such religious beliefs had threatened prison
security, ordered that NOI members be granted the right to worship without discrimination.

Howard v. Smyth (1966) also demonstrated the legal system’s decision to uphold
constitutional rights. In this case, William Howard, a black Muslim, voiced his want of religious

services for himself and other black Muslims to the superintendent of the Virginia State

Penitentiary. When asked who the other adherents were, Howard refused to disclose (in fear of

2 Banks v. Havener, 234 F. Supp. 27 (E.D. Va. 1964)



disciplinary action towards them), and the superintendent placed him in a maximum security unit
of the penitentiary to “segregate” him “for the good of the institution.”?” The court found that this

punishment was unfounded and stated in its judicial opinion:

A prisoner is not bereft of all his rights. Included among those retained is an immunity
from punishment for making a reasonable attempt to exercise his religion, even a religion

that to some of us may seem strangely confused and irrational.®

In this instance, the Supreme Court upheld the prisoners' religious rights instead of the
prison's security. In this case, the superintendent did believe that Howard could be a danger to the
prison. However, the court did not let the “un-American-ness” of the NOI affect the facts of the
punishment against Howard. Instead, the court intentionally separated the racial and religious
identity of the black Muslims from the realities of the case, even acknowledging that although
the values of the NOI could seem “confused and irrational,” a prisoner’s alien identity did not
make him “bereft of all his rights.”® By separating Howard’s identity from the case, the court
prioritized the religious rights of black Muslim prisoners.

These decisions illustrate that the 1960s saw both the widespread vilification of black
Muslims and a prevalence of liberalism in culture and law. In a few cases, such as the ones
illustrated above, the responsibilities of the judiciary reflected this liberalism and prioritized the

constitutional rights of black Muslim prisoners in its verdicts.
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VII. Conclusion

Black Muslim prisoners continued their legal fight for religious rights into the 1970s, and
their persistence made them crucial actors in transforming the legal system’s relationship with
incarcerated offenders.>® Before the 1960s, courts had taken a hands-off approach to injustice
against prisoners, abusive correctional officers, and corrupt institutions that frequently did not
uphold the First or Eighth Amendments.>' By utilizing the law and the courts (as opposed to
violent protest uprisings), Black Muslim prisoners opened the door for prisoners to file civil
rights cases against correctional facilities and officers. By the 1980s, thousands of prisoners were
filing civil rights cases each year.*

Beyond their contribution to prison litigation, the black Muslim prisoners’ push for
religious rights reveals that the legal system’s responsibility to uphold constitutional rights was
dependent on the cultural and political context of the 1960s—that legal bodies are not static, but

contingent on societies they nest in.
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Appendix A

A crowd of Nation of Islam members.
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